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ISSUES PRESENTED . 


I. 
Whether the evidence, viewed in the light most favor= 


able to the Government, supported the jury verdict of guilty 


beyond a reasonable doubt on the offense of robbery ? 


II. 
Whether the instructions to the jury erroneously im- 
plied that the necessary and contested inferences were 


proven by the Government? 


III. 
Whether the special instruction on the credibility 


of the defendant as' a witness resulted in undue prejudice? 


This case has been previously before this Court in 
(1) Michael Leon Johnson v. United States, Misc. 3236 
(June 19, 1968), on a petition for leave to prosecute an 
appeal without prepayment of costs, and (2) Michael Leon 
Johnson v. United States, Appeal No. 22,156 (November 21, 


1968}, on an application for release pending appeal. 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 22,156 


MICHAEL LEON JOHNSON, Appellant 
Ve 


UNITED STATES OF AMERICA, Appellee 


BRIEF FOR APPELLANT 


STATEMENT OF THE CASE 


Appellant, Michael Leon Johnson, was arrested January 
| 


28, 1967. On March 27, 1967, he was charged in a one- 


count indictment with violation of 22 D.C. Code, Section 


2901 (Robbery). In a trial by jury in Criminal No. 339-67 


on December 20 and 21, 1967, before the Honorable Judge 
Richmond B. Keech, the jury was instructed on the offense 
of robbery and the lesser included offenses of assault 
with intent to commit robbery, petit larceny, and simple 
assault. Appellant Johnson was found guilty of robbery. 


On January 26, 1968, Johnson was sentenced to imprisonment 


for a term "not less than Twenty (20) Months nor more than 


Sixty (60) Months." Appellant Johnson has been and is 
presently incarcerated at the Lorton Reformatory. 
Hereinafter the transcript of the trial proceedings 


shall be referred to as “(Tr.)." 


The jurisdiction of this Court is properly invoked pur- 


suant to the rules of Court and 28 U.S. Code, Section 1291. 


STATEMENT OF THE FACTS 


Paul Franklin Michaels, the complaining witness, 
| 
testified that he was at the Washington Colosseum on January 
28, 1967, for a rock and roll show. His wallet, containing 


no money and only personal papers, was in his right rear 


pocket at the time. When he went to the men's room which 


was located “down some stairs and back in a hall" (Tr. 4), 


he encountered a group of men standing around at the bottom 
of the stairs. Michaels estimated the group at ten or |twelve 


| 
men (Tr. 4) whereas Appellant Johnson estimated that there 


were about thirty or forty men coming in and out of oe men's 
room (Tr. 29). Michaelstestified that as he was walking past 
the group of men, Appellant Johnson grabbed him by the 
and asked for a quarter (Tr. 4). Michaels told Johnson| that 
he did not have a quarter and started to continue toward the 
bathroom, but Johnson persisted in asking for a quarter. As 
Michaels was explaining to Johnson that he did not have a 
quarter, "someone" grabbed Michaels from behind and threw 
him against the wall (Tr. 4). A scuffle ensued in which 
Michaels was hit in the head, chest, and stomach by various 


"someones" (Tr. 4). When the scuffle ended, Appellant| 


Johnson again asked Michaels for a quarter and persisted 
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when Michaels again explained that he had no quarter to 


give (Tr. 4). According to Michaels’ testimony, the men who 


were hitting hin earlier started to close in again so he 


tried to escape up the stairs (Tr. 5). They held him back 
and tried to hit him when, as he struggled, he felt his 
wallet leave his back pocket (Tr. 5). Michaels testified 
that he wanted to get his wallet, but at that very same in- 
stant everybody seemed to ease their grip somewhat so that he 
was able to get up the stairs (Tr. 5). He ran toward the 
women's room where he saw a special police officer. Together, 
Michaels and the officer xan back to the men's room. 

Michaels did not see anyone there whom he recognized (Tr. 5), 
so they began to walk along the main concourse of the 
Colosseum looking for anyone whom Michaels might recognize 

as involved in the incident (Tr. 6,7). Michaels saw Appel- 
lant Johnson a short distance from the men's room standing 

at the intersection of the concourse and an aisle (Tr. 7, 
19). Michaels grabbed Johnson's arm and called the officer 
who was separated from him by two people (Tr. 7,8). When 
the officer came over, Michaels noticed his wallet in 
Johnson's other hand (fr. 7,8). The officer asked Johnson 

if the wallet belonged to Michaels, to which Johnson replied 
that it did (Tr. 7) and that he had found the wallet (Tr. 23, 


25). 
~4 


On cross-examination Michaels testified that Johnson told 
him he was trying to return his wallet to him (Tr. 19). 
Michaels did not testify that his wallet was taken from pam 
nor that it was taken by Appellant Johnson, nor that Johnson 
hit or assaulted him in any way, nor that Johnson was con- 
nected with the people who did hit and assault him. 
Appellant Johnson testified that he and two friends 
were standing together at the bottom of the steps leading to 
the men's room when he saw Michaels come down the stairs 
(Tr. 29). He testified that he and his friends were about 25 
or 30 cents short to get a "taste", so he detained Michaels 
(fr. 31) and asked him if he had 25 cents (Tr. 29). Michaels 
replied that he did not have 25 cents. Johnson testified 
that as Michaels was going up the steps, three or four tpen~ 


| 
agers grabbed Michaels (Tr. 29). He further testified that 


during the scuffle he noticed the wallet that Michaels’ 
| 
dropped and picked it up (Tr. 29). He testified that he! did 


not hit or punch Michaels, that he did not take the wallet 
out of Michaels' pocket, and that he did not see anyone take 
the wallet from Michaels’ pocket (Tr. 30,31). He further 
testified that when he saw the special police officer, he 
began to walk toward the officer with the wallet in his| 
hand (Tr. 30,31). He said he found the wallet in the men's 
room and gave the wallet to the officer (Tr. 30,31). 
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SUMMARY OF ARGUMENT 


I. Considering all of the evidence introduced at 
trial in the light most favorable to the Government, a reason~ 
able mind could not! possibly be convinced beyond a reasonable 
doubt that appellant, Michael Leon Johnson, was guilty of 
Robbery. 

The Government failed to prove beyond a reasonable 
doubt that the wallet was taken from the person or immediate 
actual possession of the victim and that appellant aided and 
abetted in the scuffle in which the victim lost his wallet. 
Appellant concedes that after determining credibility, 
weighing the evidence, and drawing justifiable inferences of 
fact, a reasonable mind might fairly conclude guilt beyond a 
reasonable doubt on the lesser included offense of larceny. 
But the number and equivocal nature of the inferences neces— 
sary in this case to prove every element of robbery, and to 
connect Johnson with them, must raise a reasonable doubt in 


a reasonable mind as to the guilt of appellant on the charge 


of robbery. At bestythe evidence supported a suspicion 


that appellant did commit the offense of robbery. Suspicion 
is not enough. Guilt, according to a basic principle in our 


jurisprudence, must be established beyond a reasonable doubt. 


=< 


The submission of the robbery charge to the jury permitted 

the jury to act on what would necessarily be only surmise and 
| 

conjecture and affected substantial rights of appellant |with- 


in the meaning of the “Plain Error" rule. 


‘II. The instructions to the jury on the central 


issues involved in the case were inadequate. In his instruc- 
| 
tion to the jury the trial judge implied that with regard to 


the third element of robbery — that the property is taken 


| 
from the victim's person or immediate actual possession |/— 


evi- 


| 
there was no issue for the jury to resolve and that the! 


dence required the conclusion that the wallet had been taken 
| 

from Michaels. Furthermore, the trial judge failed to in- 
struct the jury that it must find beyond a reasonable doubt 
that appellant was an aider and abettor. In view of the im- 
portance of these two issues, the cumulative effect of both 
instructions resulted in reversible error under the "Plain 
Error” rule. 

IIIT. The special instruction on the credibility) of 


the defendant as a witness results in undue prejudice. By 


including a reference to the defendant in the standard in- 
| 
struction on bias and prejudice as affecting credibilit: 
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the possibility of undue prejudice would be diminished and 


yet the jury would be alerted to the special position of the 


defendant. 


* 
ARGUMENT I. 


| 
| 
| 
| 
| 
| 
| 
| 
CONSIDERING ALL OF THE EVIDENCE INTRODUCED AT TRIAL IN THE 
LIGHT MOST FAVORABLE TO THE GOVERNMENT, A REASONABLE MI 
COULD NOT POSSIBLY BE CONVINCED BEYOND A REASONABLE DO 
THAT APPELLANT, MICHAEL LEON JOHNSON, WAS GUILTY OF ROBBERY. 
| 
A. The Government Failed To Prove Beyond A Reason- 
able Doubt That The Wallet Was Taken From The 
Person Or Immediate Actual Possession Of The | 
Victim. 
| 


The applicable principles of law are set out! in 


| 
| 
Curley v. United States, 81 U.S. App. D.C. 389, 160 F.2d 229, 


: 
e|* 
Moos, 


1850 (1947), and reiterated in Cooper v. United States, 94 
U.S. App. D.C. 343, 218 F.2d 39 (1954); Scott v. United 


Campbell v. United States, 115 U.S. App. D.C. 30, 316 F.2d 


| 

| 

States, 98 U.S. App. D.C. 105, 232 F.2d 362 (1956): 
| 

I 


681 (1963); Crawford v. United States, 126 U.S. App. D.C. 
156, 375 F.2d 332 (1967); Borum v. United States, 127 U.S. 
App. D.C. 48, 380 F.2d 595 (1967). The respective net ions 
of the judge and the jury in criminal cases were pointed out 
in Curley. The jury determines the credibility of ithesses: 
weighs the evidence, and draws justifiable inferences of 
fact from proven facts. However, the judge must not allow 


| 
the jury to speculate guilt without evidence or to stray into 
| 


pure surmise, bias, or prejudice. Cooper v. United States, 


supra at 345. If evidence is such that reasonable jurymen 


*All the designated pages are relevant to this argument. 


| 

I~ 
| 

| 


must necessarily have a reasonable doubt as to guilt, the 
judge must require acquittal. But if the evidence is such 
that a reasonable mind might or might not have reasonable 
doubt as to guilt, the judge must let the jury decide if 
guilt is proven beyond a reasonable doubt. Curley v. United 
States, supra; Cooper v. United States, supra. 

Appellant concedes that a reasonable mind might fairly 
conclude guilt beyond a reasonable doubt on the lesser in- 
cluded offense of larceny. But as to the charge of robbery, 
the evidence is such that it must raise a reasonable doubt in 
a reasonable mind. 

In order to support a robbery conviction the Government 
must prove beyond a reasonable doubt the essential elements of 
robbery: One, that the defendant took something of value from 
the complainant; two, that he took it unlawfully and with the 
intent to convert it permanently to his own purposes; three, 
that he took it from the complainant's person or immediate 
actual possession; and four, that he took it either by force 
and violence against resistance or by putting the complainant 
in fear. 

There was no direct evidence adduced at trial going 


to prove the third element - that the property was taken from 


Michaels person or actual possession. The Government proof 
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| 
consisted of Michaels‘ testimony that as he was struggling, "I 
felt my wallet leave my back pocket." (Tr. 5). Appellant 
Johnson testified that he witnessed a scuffle between Michaels 


| 
and three or four teenagers in the men's room when he saerened 


to notice the wallet that he (Michaels) dropped on the con= 


| 
course"(floor in the hall leading to the men's room) (Tr. 29). 
| 


| 
The circumstances surrounding the scuffle in the men's room do 


| 
not lead to the conclusion that Michaels! wallet was taken from 
| 


his pocket rather than dropped to the floor in the struggle. 
| 


The surrounding circumstances at best raise a suspicion that 
the wallet was taken from Michaels, but the evidence equally 
| 


supports the conclusion that the wallet was dropped. 
The surrounding circumstances may be briefly stated. 


Johnson was in the men's room at the time of the scuffle and 


| 
| 
earlier had asked Michaels for a quarter. Michaels testified 
that "I wanted to get my wallet, but at that very same instant 
everybody seemed to ease their grip on me and the restraining 


| 
force was not anywhere near as great and I managed to get up 


the stairs...." (Br. 5). Furthermore, the men's room ae 
"practically empty" when he returned with the special police 
officer. (Tr. 5). This evidence may support the inference 
that the wallet was taken from Michaels' pocket, but this 
evidence equally supports the conclusion that Michaels 
dropped his wallet in the scuffle and that when he escape 


his assailants fled. The inferential leap is further 
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weakened by Michaels' testimony that he found Johnson stand- 
ing about 50 feet from the men's room (Tr. 10) at the inter- 
section of the main concourse and an aisle (Tr. 19). Michaels 
testified that Johnson had Michaels‘ wallet in his hand (Tr. 
7) and that Johnson’ said that it belonged to Michaels (fr. 7), 
and that he was trying to return it to Michaels (Tr. 19). The 
Special Police Officer, Henry L. Brown, added that Johnson 
said that he had found the wallet (Tr. 23). 

Looking at the above evidence in the light most favora~ 
ble to the Government, the evidence does not establish beyond 
a reasonable doubt the fact to be inferred — that the wallet 
was taken from Michaels. The proven facts support the in- 
ferences necessary to establish larceny and the inference 
necessary to create suspicion that the wallet was taken from 
Michaels. But it is submitted that the surrounding circum- 
stances, taken together, do raise a reasonable doubt as to 
the element in issue — whether the wallet was taken or 
aropped. Since the proven facts are s consistent with the 
conclusion that the wallet was dropped as with the conclusion 
that it was taken from Michaels, there must be a reasonable 


doubt. Cuthbert v. United States, 278 F.2d 220 (5th Cir. 


1960). Therefore it was reversible error to permit the 


jury to speculate and surmise on the guilt of Johnson with 
regard to the robbery charge. 
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The case against Johnson is very much like Hunt v 
United States, 115 U.S. App. D.C. 1, 316 F.2d 652 (1963) 


wherein a robbery conviction was reversed for the same 


reasons advanced here. In Hunt the Court held the evidence 


insufficient to allow the case to go to the jury ona charge 
i 


of robbery but sufficient to submit the case to the jury) 


on 


the lesser included offense of larceny. Like the case against 


Johnson, the contested issue was whether a wallet was taken 


from the complaining witness or whether it dropped to the 
ground. in Hunt the complaining witness was subjected to 


normal jostling while boarding a bus. On entering the bus 


she noticed her purse was open and her wallet missing. From - 


the bus she saw two men shaking hands and alighted at the next 


stop. Returning with two policemen to the bus stop where she 


boarded, the two men she had seen from the bus began to run. 


The police pursued both men and arrested them. The wallet 
i 


was recovered from a gutter where one of the men threw it, and 


four dollars were found on one and three dollars on the other. 


Seven <bllars were missing from the wallet. 

In reversing the robbery conviction the Court sai 
there was no substantial evidence to show that the offen 
committed was robbery as distinguished from larceny. "MU 


the circumstances, the case should not have been submitt 
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the jury on the greater offense. The jury should not have 
been allowed to speculate as to whether the wallet was picked 
from Mrs. Ali's purse or whether it dropped to the ground in 
the jostling of the crowd.“ Hunt, supra at 4. However, the 
Court said that the evidence was sufficient to go to the jury 
on the offense of larceny and granted a new trial on that 
lesser included offense. 

In Jackson v. United States, 123 U.S. App. D.C. 276, 
359 F.2d 260 (1966), the Court distinguished Hunt, supra, on 
its facts and upheld the submission of the case to the jury 
on the robbery charge. In Jackson the appellant argued that 
the evidence only warranted a submission to the jury of a 
larceny charge and that there was insufficient evidence of 
a taking from the person or the immediate actual possession 
of the victim. The Court pointed out that in Hunt there was 
@ reasonable inference, from the proven jostling of the 
victim by the crowd, that the pocketbook opened and the wal- 
let fell out, whereas in Jackson there was no evidence of 
jostling or pushing to support an inference that the victim's 


wallet had fallen. In addition, there was unchallenged 


testimony by the victim that someone actually saw Jackson 


take the wallet out of the victim's purse. 
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| 
In Vaughn & Worrell v. United States, Nos. 21,066 


and 21,067 (D.C. Cir., May 2, 1968), the Court reversed 
robbery convictions where the evidence was insufficient to 
| 


support an inference that the defendants intentionally took 
i 


the watch from the possession of the complainant. There |was 

testimony that there was a scuffle during which the complain- 
| 

ant could have lost his watch, and that the watch was later 

found in the car with the defendants. Furthermore, Worrell 

testified without contradiction that he found the watch on 

the ground after the struggle between Vaughn and the com= 


plainant, and the complainant himself never stated that he 


knew how or when he lost the watch. 
| 
| 


Appellant Johnson's case is closer on its facts to 
| 


Hunt and Vaughn than to Jackson. Like Hunt and Vau hn, and 
| 
unlike Jackson, there was evidence of a scuffle between 

| 


Michaels and a number of various "someones" (Tr. 5). This 
| 


evidence is insufficient to support an inference that 
| 


Johnson or anyone else intentionally took the wallet from 

Michaels' possession. The more reasonable inference is that 
Michaels' wallet fell out during the scuffle. Therefore, 
there must have been a reasonable doubt as to the proof 
offered on the third element of robbery: That the wallet 


was taken from the person or immediate actual possession of 


| 
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the victim. Hunt v. United States, supra; Vaughn v. United 
States, supra; Jackson v. United States, supra; see 
Cuthbert v. United States, 278 F.2d 220 (5th Cir. 1960); Davis 
& Sams v. United States, ___ U.S. App. D.c. ___ (Nos. 21,949 
and 22,208, decided February 18, 1969). The submission of 
the robbery charge to the jury permitted the jury to act on 


what would necessarily be only surmise and conjecture. 


The Government Failed To Prove Beyond A 

Reasonable Doubt That Appellant Was An Aider 

And Abettor. 

There was no evidence, direct or circumstantial, 
that Johnson was the actual perpetrator of a robbery. Nor 
was there any testimony that Johnson hit or assaulted 
Michaels. Therefore, in addition to the burden of proving 
the elements of robbery, the Government had to prove beyond 
a reasonable doubt that Johnson aided and abetted the 
principal eee oe On that issue the Government offered 


evidence that when Michaels went to the men's room there was 


a group of maybe ten or twelve men standing around at the 


i/ It should be noted that the instruction to the jury on 
aiding and abetting the commission of robbery failed to 
charge that aiding and abetting must be proven beyond a 
reasonable doubt (Tr. 52-54, 61-64). Only once was the jury 
instructed that aiding and abetting must be proven beyond a 
reasonable doubt (Tr. 54). 


bottom of the stairs. As he walked by these men one of the 


men (Johnson) grabbed him by the arm and asked for a quarter 


(Tr. 4). Michaels testified that as he was explaining 


that 


he did not have a quarter, "somebody" grabbed him and other 
| 


someones hit him. When the people stopped hitting hin, 


Johnson again asked for a quarter (Tr. 4). Then the men 


| 
| 

were hitting him earlier began to close in. They prevented 
| 


who 


him from getting up the stairs and tried to hit him. Michaels 


testified that as he struggled to get up the stairs he 


felt 


his wallet leave his back pocket (Tr. 5). Johnson testified 


that he witnessed the scuffle between Michaels and three or 


four teenagers and noticed the wallet that Michaels dropped 


(Tr. 29). 


Looking at the above evidence in the light most 


favor- 


able to the Government, the evidence does not establish be- 


yond a reasonable doubt the fact to be inferred — that | 


Johnson aided and abetted the "someones" who scuffled with 
| 


Michaels. The proven facts support the suspicion that 


Johnson acted in concert and participated with the assailants, 


but it is submitted that the surrounding circumstances 


create a reasonable doubt as to whether Johnson aided and 


abetted. The testimony by Michaels admittedly placed 


Johnson with the group of ten or twelve men at the bottom 


-17= 


of the stairs (Tr. 4). But . nowhere in the transcript is 
there any evidence that the "someones" who hit Michaels 


were part of the group in which Michaels placed Johnson. 


There is no testimony by Michaels that Johnson helped the 


assailants. In fact, Johnson testified that he did not hit 
Michaels (Tr. 31). Other than Johnson's presence when 
Michaels was assaulted and Johnson's request for a quarter, 
there is no evidence to connect Johnson to the group who 
assaulted Michaels. Mere physical presence is not enough 
to constitute aiding and abetting. 

Since the evidence is as consistent with the con- 
clusion that Johnson aided and abetted as with the conclusion 
that Johnson was not part of the group of assailants and that 
he did not act in concert with them toward some criminal end, 
there must be a reasonable doubt. See Cuthbert v. United 
States, 278 F.2d 220 (5th Cir. 1960). Therefore, it was re=- 
versible error to permit the jury to speculate and surmise 
on the guilt of Johnson, as an aider and abettor, with re- 
gard to the robbery charge. 

In Scott v. United States, 98 U.S. App. D.C. 105, 

232 F.2d 362 (1956), evidence against Scott was held in- 
sufficient to prove beyond a reasonable doubt the charge of 
aiding and abetting a robbery although Scott was seen 
across the street from the robbed liquor store about 
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five minutes before the holdup, and when the principal was 


arrested, his wallet contained a piece of paper with Scott's 
| 


| 
address and the notation, "Enter through the rear." The) Court 
said, "The sum total of the foregoing evidence undoubtedly is 


sufficient to create grave suspicion that Scott advised,| in- 
| 


cited and connived at the offense or aided or abetted Pell. 


| 
But grave suspicion is not enough. It seems to us that ‘upon 
| 


an objective consideration any reasonable man must necessarily 
| 
have had reasonable doubt as to Scott's participation." 
Scott, supra at 107. 


Admittedly, Johnson was at the scene of the offense 
| 


whereas Scott was across the block five minutes before the 
robbery; but the note concerning Scott is a much stronger 
inferential basis for the conclusion that Scott shared in 
the criminal intent than is the request for a quarter by 
Johnson. Johnson's presence and his request for a quarter 
create a grave suspicion that Johnson aided and abetted, But 
in view of the detailed testimony as to the actual scuffle and 
the sketchy and incomplete evidence connecting Johnson with 
the assailants, any reasonable man must have had reasonable 
doubt as to Johnson's participation. See also, Kemp v.| United 
States, 114 U.S. App. D.C. 88, 311 F.2d 774 (1962); Stevens 
2, Mackey v. United States, 115 U.S. App. D.C. 332, 319 F.2d 


733 (1963); Allen v. United States, 103 U.S. App. D.C. 
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257 F.2d 188 (1958); Goodwin v. United States, 121 U.S. App. 
D.C. 9, 347 F.2a 793 (1965): Bailey v. United States, 128 
U.S. App. D.C. 354, 389 F.2d 305 (1967); and James Cooper v. 


United States, 123 U.S. App. D.C. 83, 357 F.2d 274 (1966). 


The Insufficiency Of The Evidence To Convince 
A Reasonable Mind Beyond A Reasonable Doubt 
That Appellant Was Guilty Of Robbery Is Plain 
Error And Requires Reversal. 


It was plain error affecting Appellant's sub- 


stantial rights to submit the robbery charge to the jury 
when the Government’ failed to prove beyond a reasonable doubt 
that the wallet was’ taken from the person or immediate 
actual possession of the victim and that Appellant was an 
aider and abettor. | Rule 52(b), Federal Rules of Criminal 
Procedure. See also Hunt v. United States, 115 U.S. App. 
D.C. 1 (1963); Campbell v. United States, 115 U.S. App. 
D.C. 30, 316 F.2d 681(1963); Kemp v. United States, 114 
U.S. App. D.c. 88, 311 F.2d 774 (1962); James Cooper v. 
United States, 123'U.S. App. D.C. 83, 357 F.2d 274 (1966); 
and Jackson v. United States, 123 U.S. App. D.C. 276, 359 


F.2d 260 (1966). 


* 
ARGUMENT II. | 


THE INSTRUCTIONS ON WHETHER THE WALLET WAS TAKEN FROM THE 
VICTIM'S POSSESSION AND ON AIDING AND ABETTING WERE IN~- | 
ADEQUATE TO CHARGE THE JURY CORRECTLY. 


A. The Trial Judge Implied To The Jury That With 
Regard To The Third Element Of Robbery - That 
The Property Is Taken From The Victim's Person 
Ox Immediate Actual Possession — There Was No 
Issue For The Jury To Resolve Or Any Inferences 
To Be Drawn. 


| 
The judge charged the jury as follows: “As to 
the third element, that he took it from the victim's person 
| 
or immediate actual possession, you have heard the evidence 
and no explanation is necessary." (Tr. 51,60,61). This may 


i 
well have conveyed to the jury the erroneous impression that 


there was no real issue as to whether the wallet was taken 


from Michaels or had fallen out during the scuffle. 

Miller v. United States, 116 U.S. App. D.C. 45, 3 
F.2d 767 (1963), presents a robbery case very similar on i 
facts to the case against Johnson. As the victim in Miller 
was boarding a bus he felt a slight jostle and Sonecraenely 


discovered his wallet was missing. When persons on the bus 


told him that two people had gotten off and run down Florida 
| 


Avenue, the victim got off the bus at the same bus stop and 


entered an alley. He saw four or five men including Miller 


looking through his wallet and called to the men. The men 


$$$ ————— 
*All the designated pages are relevant to this argument 
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fled and the victim chased Miller for several blocks before 
Miller stopped and the victim caught him. The Court said 
that the jury had two tasks to perform. First, it had to 
pass on the credibility of the victim's testimony that he was 
jostled and discovered his wallet missing. Then, if it be- 
lieved that testimony, the jury had to decide the further 
issue whether these’ circumstances warranted an inference 
that the wallet was’ stolen rather than dropped accidentally. 
Although the Court in Miller said that the failure to 
give such an instruction outlining this two-step process 
was not reversible error absent a request, the Court re- 
versed the conviction on the basis of the judge's instruc- 
tion to the jury that “when you decide which of these wit- 
nesses are, in your opinion, telling the truth, I think the 


rest of your verdict will be relatively simple to arrive 


at." Miller, supra at 47. The Court added that this may 


well have conveyed ‘to the jury the erroneous impression 
that the Government's case rested on direct testimony which, 
if believed, practically required the conclusion that the 
wallet had been stolen from the pocket of the complaining 
witness. The Miller opinion said that the more difficult 
question was not whether the evidence was true, but what 


inference should be drawn from it and declared that it was 
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plain error affecting substantial rights to tell the jury 
that the answer to this question was “relatively simple to 
arrive at." Miller, supra at 47. 
In the case against Johnson the jury had to perform 
the same tasks of weighing credibility and then drawing reason- 
able inferences. Michaels testified that he felt his wallet 
leave his back pocket as he struggled (Tr. 5), whereas Johnson 
testified that he noticed the wallet that Michaels dropped in 
the scuffle (Tr. 29). As in Miller, no instruction outlining 
the two-step process was requested or given. Although the 


jury was told in unrelated portions of the instruction that 


they are the "sole judges of the credibility of witnesses" 
(fr. 47), and that “circumstantial evidence is composed o 
proved facts which raise a logical inference as to the existence 
of facts that are in issue," (Tr. 49) the comment that "no 


explanation is necessary" with regard to the issue of whether 
the wallet was taken or dropped implied tacitly, if not affirm 
atively, that there was no issue to resolve and that the evi- 
dence required the conclusion that the wallet had been taken 
from Michaelis if the jury believed Michaels? testimony. This 


impression is supported by the trial judge's statement in a 


colloquy at the bench that “if they (the jury) find and be- 


lieve as the complainant said that there was taken from his 
| 


person this wallet, then of course it would be robbery." (Tr. 
| 
| 
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Whether the wallet was taken from Michaels or whether it was 
dropped was an issue of exritical importance in the trial. 
Therefore, the closeness of this issue imposed an obligation 
on the trial judge to instruct the jury with extreme precision. 
united States v. Garguilo, 310 F.2a 249, 254 (2d Cir. 1962); 
James Cooper v. United States, 123 U.S. App. D.C. 83, 357 F.2d 


274 (1966) (Concurring Opinion); Vaughn & Worrell v. United 


States, Nos. 21,066 and 21,167 (D.C.Cir. May 2, 1968 (Footnote 


There is no significant difference in import between the 
instruction in Miller that the inferential question was "rela 
tively simple to arrive at," and the instruction in this case 
that "no explanation is necessary." The effect on the jury is 
the same - the jury would not draw the necessary inferences to 
establish guilt or innocence. And like Miller, the difficult 
and crucial issue was! the inference to be drawn from the con- 
flicting testimony concerning the wallet. Therefore, to have 
charged the jury that “no explanation is necessary" on this 
issue affected substantial rights within the plain error rule 
and requires reversal. Rule 52(b), Federal Rules of Criminal 
Procedure. See also James Cooper v. United States, 123 U.S. 
App. D.C. 83, 357 F.2d 274 (1966); and Williams v. United 


States, 116 U.S. App. D.C. 131, 321 F.2d 744 (1963). 
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B. The Trial Judge Failed To Instruct The Jury 
That It Must Find Beyond A Reasonable Doubt 
That Appellant Was An Aider And Abettor. 


As there was no evidence, direct or circumstantial, 
that Johnson was the principal offender in.a robbery or asgault, 
the Government had to prove beyond a reasonable doubt that 
' Johnson was an aider and abettor. There was conflicting testi-~ 
mony concerning the surrounding circumstances from which the 
jury had to draw the inference that Johnson did or did not) aid 
and abet a robbery. Therefore, it was necessary to instruct 
the jury that not only did the Government have to prove beyond 
a reasonable doubt every element of robbery but also provel be- 


yond a reasonable doubt that Johnson aided and abetted the robbery. 


The instruction to the jury on aiding and abetting the 


| 
commission of robbery failed to charge that aiding and abetting 
| 
must be proven beyond a reasonable doubt (Tr. 52, 53,61,62)). 
| 


Only once was the jury charged that it must find aiding and 


abetting beyond a reasonable doubt and that was in relation to 


the charge on assault with intent to commit robbery (Tr. 54). 


The closeness of this issue — whether Johnson was an 


| 
aider and abettor -— imposed an obligation on the trial judge 
to instruct the jury with extreme precision. United States Ve 
Garguilo, 310 F.2d 249, 254 (2d Cir. 1962); James Cooper iv. 
United States, 123 U.S. App. D.C. 83, 357 F.2d 274 (1966) 


(Concurring opinion). The failure to do so resulted in re- 


versible error. Rule 52(b), Federal Rules of Criminal Procedure.’ 
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ARGUMENT III” 


THE SPECIAL INSTRUCTION ON THE CREDIBILITY OF THE DEFENDANT 
AS A WITNESS RESULTS IN UNDUE PREJUDICE. 


The trial judge gave the standard instruction on 
the factors to be taken into consideration in the determina- 
tion of credibility, including bias and prejudice for or 
against the defendant (Tr. 47,48). Then the following in- 
struction was given: 

“you are further instructed that while the law 
makes a defendant a competent witness ina 
criminal case, yet you have the right to take 
into consideration his situation and interest 
in the result of your verdict and all the 
circumstances which surround it and give to his 
testimony such weight as in your judgment you 
deem it fairly entitled to." (Tr. 48). 

There was no objection to this instructionat trial and 
this issue is being’ raised for the first time on appeal. It 
is submitted that this instruction results in undue prejudice 
to the defendant who testifies and may discourage an other~ 
wise willing defendant from testifying. 

The defendant is no different a witness than other 
witnesses. His credibility is affected, like other wit- 
nesses, by demeanor, his capacity for observation and re- 
collection, and possible bias or prejudice. The standard 


instruction on bias and prejudice, with a parenthetical 


reference that it also applies to the defendant as a witness, 


——_—————————— 
*All the designated pages are relevant to this argument. 


-26- 


is sufficient to alert the jury to the special position o 
the defendant. Therefore, the special instruction on the 
credibility of the defendant as a witness could be avoided 

| 


| 
with its objectionable overtone that the defendant probably 


lied. 


CONCLUSION 


For the foregoing reasons, the appellant prays that 


this Court reverse the robbery conviction and remand for a 


new trial. 
Respectfully submitted, 


aap Mn. 
LEO M, ROMERO 
424 Pifth Street, N. W. 


Washington, D. C. 20001 


Counsel for Appellant 
(Appointed by this Court) 
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ISSUES PRESENTED * 


In the opinion of the appellee, the following issues are 
presented : 


I, Whether the trial court committed reversible error in 

' failing, sua sponte, to order a judgment of acquittal, for 

lack of substantial evidence upon which a jury could find 
appellant guilty of robbery? 

' “TI. Whether the instructions of the trial court concern- 

| ing aiding and abetting and the taking of the wallet from 

the victim constituted plain error affecting the substantial 

rights of the appellant? 

_ II. Whether the trial court committed plain error in 
its instructions to the jury with regard to the testimony 

of appellant? 


* This case was previously before this Court on Petition for Leave 
to Prosecute an Appeal Without Prepayment of costs and was the 
subject of an opinion (Michael Leon Johnson v. United States, No. 
Misc. 8286) rendered on June 19, 1968. 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 22,156 


MICHAEL LEON JOHNSON, APPELLANT 
vw 


UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


By indictment returned March 27, 1967, appellant was 
charged with one count of robbery (22 D.C. Code § 2901). 
He was tried before District Court Judge Richmond B. 
Keech and a jury on December 20 and 21, 1967 and was 
found guilty as charged. He was sentenced on January 
26, 1968 to a term of 20 months to 60 months in prison. 
This appeal followed. 

The complaining witness, Paul F. Michaels, a college 
student at the time of the offense, testified concerning the 
events which took place on the evening of the 28th of 
January 1967 at the Washington, D.C. Colosseum, where 


(1) 
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he was attending a rock and roll show, (Tr. 3). He testi- 
fied that he had just walked to the bottom of a flight of 
stairs where he observed a group of about ten or twelve 
men standing around the area. (Tr. 4). He stated: 
“TAls I went to walk past these men one of the men 
' grabbed me by the arm and told me that I should give him 
a quarter.” (Tr. 4). Michaels told the man he did not 
have a quarter and tried to pass by, but the man would 
not let him pass. The man continued to hold on to the 
victim’s arm. 

Michaels stated that he was trying to explain that he 
just wanted to get to the men’s room and return to his 
seat, when 


«“* * * somebody grabbed me from behind, threw 
me up against the wall there and somebody started 
hitting me and somebody grabbed my head and start- 
ed knocking it against the wall. I was getting hit in 
the head and chest and stomach. And then all of a 
sudden people stopped hitting me and the same man, 
the first man was in front of me and he asked me 
again to give him a quarter. I told him I did not 
have a quarter to give him. He did not seem to 
want to take no for an answer. He kept bugging me 
to give him a quarter. I said I did not have a quarter. 
The guys that were hitting started to close in again 
and I realized I was in trouble and I better get out of 
there ** *.” (Tr. 4, 5). 


He continued to struggle with the ten or more men who 
surrounded him. 


“They were throwing punches and holding me back 
from going up the stairs * * * and all of a sudden 
when I was struggling to get up the steps I felt my 
wallet leave my back pocket. It was in my right back 
pocket of my pants.” (Tr. 5). 


At that point the men eased up their grip on him and he 
managed to get up the stairs away from them. (Tr. 5). 

Rather than confront the men again, to attempt to re- 
trieve his wallet, the witness stated that he ran across the 
corridor to where he saw a special officer on duty, and he 
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told him that he had been robbed in the men’s room. 
(Tr. 5). He and the officer returned to the scene of the 
offense together but the place was practically empty, and 
he saw no one in the surrounding area that he recognized 
from the fight and robbery (Tr. 6). 

After a few more minutes in which Michaels tried to 
compose himself, he and the officer walked out to the main 
concourse to see if he could spot any of the men who as- 
saulted and robbed him. (Tr. 6). Several people passed 
between the two as they walked between three and five 
feet from each other. (Tr. 6-7). Just then, Michaels re- 
lated, 


“T saw the man that had asked me for the quarter. 
I grabbed ahold of him and I shouted to the officer 
* * * that I found the guy. The officer came back and 
I was still holding on to him, I said this was one of 
the guys that had grabbed me in the bathroom. It 
was then that the officer—it was then I looked down 
and saw he had my wallet in his hand and the officer 


said—I am not sure of the exact words, but some- 
thing like does this wallet belong to this boy, or 
something like that. And he [meaning appellant] 
a ‘Yes, it did,’ or some words to that effect.” 
Tr. 7). 


Appellant was taken to the manager’s office, and when 
detectives arrived, he was charged with robbery. (Tr. 7). 

Without objection, the complaining witness identified 
appellant in the courtroom as the man who had held on to 
him demanding a quarter and who was later found with 
the victim’s wallet in his possession. (Tr. 8). Mr. 
Michaels did not nctice the wallet in appellant’s hand 
when he first called the officer’s attention to the subject 
but saw it only as they drew closer together. (Tr. 8). 
The complainant identified his wallet at the trial as being 
the same one which was found in appellant’s possession 
when apprehended, and indicated that nothing of particu- 
lar monetary value had been in there at the time. (Tr. 9). 
Michaels admitted on cross-examination that as the officer 
approached appellant had told the complainant that he was 
trying to return the wallet to him. (Tr. 19-20). 
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Special Police Sergeant Henry L. Brown who was the 
officer referred to in Michaels’ testimony, corroborated the 
victim’s recollection of the events that took place on the 
night in question insofar as the officer was a witness to 
them. (Tr. 21-23). He described his initial meeting with 
this complainant, and then he told of observing appellant 
with the complainant’s wallet in his hand when the officer 
was called over by Michaels. He confirmed that the vic- 
tim identified the wallet in his presence and also identified 
appellant as being the man who was “messing with him” 
at the foot of the stairs before his wallet was taken. (Tr. 
23). He also confirmed that appellant told him that he 
had found the wallet (Tr. 23) but he did not recall ap- 
pellant saying in his presence that he had intended to re- 
turn the wallet to the complainant. (Tr. 25). The Officer 
stated that he took the wallet from appellant’s hand and 
asked him to step over to the side away from the people, 
so he could talk with him. (Tr. 23). A crowd began to 
gather, so the officer asked appellant to go to the man- 
ager’s office with him. Sergeant Brown, who was in po- 
lice uniform at the time of the occurrence, further related: 


“At first he did not want to go and I told him he 
could do it the hard way or the easy way. Then a 
couple of my men came around and asked me what 
was wrong. I told them nothing, I could handle it. 
Then he agreed to go to the office.” (Tr. 24, 25). 


Appellant took the witness stand in his own defense and 
admitted to being at the scene with several other friends 
at the time in question. They were standing at the bottom 
of the stairway leading to the men’s room when appellant 
“happened to see” the complainant coming down the 
stairs. He also said there were 30 or 40 persons going in 
and out at the time. (Tr. 29). He explained that he and 
his friends had chipped in “* * * to get a little taste be- 
fore the liquor store closed,”’ but they were short about 25 
or 30 cents. Therefore, he asked the complainant (whom 
he did not know) if he had 25 cents, to which Michaels 
told him no (Tr. 29). 
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As appellant described it, Michaels then started up the 
stairs where: 


«* * * three or four teenagers grabbed him and there 
was a little scuffie on the steps and I ran up and out 
to the left as the teenagers were going up the steps 
and I happened to notice the wallet that he dropped 
on the concourse. So I picked it up and I got a look 
at him and everything. As I was going up the steps 
I had the wallet in my hand like this and I happened 
to turn and look to the left and right and I saw the 
special police coming down, walking down the aisle.” 
(Tr. 29-80). 


When confronted by the two of them, appellant told 
complainant and the officer that he had found the wallet 
in the men’s room. (Tr. 30). He asserted that he gave 
the wallet to the officer willingly, (Tr. 30) and he denied 
that he ever had hit or punched the complainant. (Tr. 31). 
He also said, “I did not even take the wallet out of the 
pocket.” (Tr. 31). He avoided a direct answer to the 
question of whether he observed anyone else take the wal- 
let out of Michaels’ pocket, but simply stated: 


“Tt was like a little scuffle or something like that. 
Soon then the guy was running up the steps and the 
wallet was on the ground, you know. I just picked 
the wallet up, you know. When I turned it into the 
police, the man said that that was his wallet.” (Tr. 
31). 


On ecross-examination he denied that he had gone up to 
Michaels after the scuffle started and asked him for a 
quarter again, as the complainant had testified, although 
he at least arguably admitted to grabbing him as he went 
by the first time. (Tr. 34). Appellant claimed that the 
two men who were with him that night were both in the 
Air Force at the time of trial and were unavailable to 
testify in his behalf. (Tr. 82). He denied drinking at 
all on that evening. (Tr. 35). 

On rebuttal, the Government called Detective James E. 
Greenwell of the Metropolitan Police Department who tes- 
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tified that he detected an odor of alcohol about appellant 
' who appeared to him to have been drinking, according to 
i the officer, when he took him into custody at about 9:30 
| on that night. (Tr. 38-39). Both the Detective and Ser- 
geant Brown, who was recalled to the stand, testified that 
appellant never mentioned anything in their presence 
' prior to trial about any named friends or other persons 
who could exonerate him (Tr. 40, 41). 

The jury returned a verdict of guilty on the robbery 
charge from which conviction this appeal is taken. 


ARGUMENT 


I. The trial court committed no reversible error in failing, 
sua sponte to order a judgment of acquittal, as there 
was substantial evidence from which a jury could find 
appellant guilty of robbery beyond a reasonable doubt. 


(Tr. 3-11, 18-41, 51-64) 


Appellant’s first contention on appeal is that the trial 
| court erred in failing to grant a judgment of acquittal on 
| the charge of robbery. An examination of the trial tran- 
; seript indicates that apparently no motion for Judgment 
i of Acquittal was made on behalf of appellant, either at the 
close of the Government’s case (Tr. 27), or at the conclu- 
sion of the entire case. (Tr. 41). 

We submit that in the absence of such a motion, at the 
very least a higher burden is imposed upon the appellant 
at this posture. In some federal jurisdictions, the appel- 
late courts have refused to pass upon the sufficiency of the 
evidence where the issue was not raised at the trial. See, 
e.g., Sanchez v. United States, 365 F.2d 237, 238 (10th 
Cir. 1966) ; Hughes v. United States, 320 F.2d 459, 460 
(10th Cir. 1963), cert. denied, 375 U.S. 966 (1964). A 
consideration of the contention in such a case, has been 
had only where the court considered it necessary in order 


2An examination of the Trial Memorandum prepared by the 
Deputy Court Clerk (S. Lyman) and filed with this court, confirmed 
the fact that Appellant never made a motion for judgment of 
Acquittal at any time during the trial proceedings. 
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to “prevent a manifest miscarriage of justice.” Matthews 
v. United States, 394 F.2d 104, 105 (9th Cir. 1968). 

In the instant circumstances, this court should not give 
credence to appellant’s assertion that it was plain error 
for the court to submit the issue of robbery to the jury 
for determination of guilt or innocence, for there is no 
showing of a “manifest miscarriage of justice” here. 

We submit that even if a timely motion had been made 
to the trial court, there would have been no error in a 
denial of a Judgment of Acquittal, for the Government 
met its burden of proof at the trial by presenting sufficient 
evidence from which a reasonable mind might fairly con- 
clude guilt beyond a reasonable doubt. In considering a 
motion for Judgment of Acquittal, the trial court, and 
likewise this court upon appeal, “* * * must assume the 
truth of the Government’s evidence and give the Govern- 
ment the benefit of all legitimate inferences to be drawn 
therefrom.” Curley v. United States, 81 U.S. App. D.C. 
389, 392, 160 F.2d 229, 232 (1947), cert. denied, 331 U.S. 
837 (1947). As to the existence or non existence of a rea- 


sonable doubt, this Court has long held the rule to be: 


“Tf the evidence is such that reasonable jurymen must 
necessarily have such a doubt, the judge must re- 
quire acquittal, because no other result is permissible 
within the fixed bounds of jury consideration. But if 
a reasonable mind might fairly have a reasonable 
doubt or might fairly not have one, the case is for 
the jury, and the decision is for the jurors to make.” 
(Emphasis added). Ibid.? 


We submit further that the elements of the statutory 
offense of robbery* were clearly established by the evi- 


2 See also, e.g., (dissenting opinion of Judge Burger) Borum Vv. 
United States, 127 U.S. App. D.C. 48, 51, 52, 380 F.2d_595, 598, 599 
(1967) ; Crawford v. United States, 126 U.S. App. D.C. 156, 375 
F.2d 882 (1967). 


322 D.C. Code § 2901 states the crime in the disjunctive: “Who- 
ever by force or violence, whether against resistance, or by sudden 
or stealthy seizure or snatching, or by putting in fear shall take 
from the person or immediate actual possession of another any- 
thing of value, is guilty of robbery. ...” (Emphasis added). 
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| dence adduced in the Government’s case at trial. The 
facts clearly revealed that the force and violence put the 
victim in fear,‘ and all of the circumstances of the loss of 
the wallet indicate that it was either suddenly seized or 
snatched from his pocket. The jury had before it the tes- 
timony of the complaining witness to the effect that “I felt 
my wallet leave my back pocket.” (Tr. 5). He did not 
state that he dropped it, or that it fell out, but he immedi- 
| ately went to the officer to report that his wallet had been 
taken. He did not state that he had lost his wallet; rather 
he told the officer that he had been “robbed”. (Tr. 5). 
Furthermore, we deem it significant that the jury was 
given a visual demonstration by the complaining witness, 
who wore the same pants and sport coat to the trial that 
he was wearing on the night of the offense and he showed 
| the jury how the wallet was carried in his right rear pants 
pocket, on the night of the attack. (Tr. 20-21). We 
suggest that the demonstration might well have caused 
| the jury to conclude that the wallet could not have dropped 
' from the victim’s pocket, but would had to have been re- 
moved or taken by someone. Any one of a number of fac- 
tors could dictate such a conclusion by the jury, for the 
cold record cannot reproduce the visual image that the 
' jury had of the situation. Once the jury reached the con- 
clusion that the wallet was taken from the victim in the 
course of the jostling and struggling, while appellant was 
accosting him, trying ostensibly to beg a quarter from 


4¥For example, the complaining witness testified at one point in 
the encounter: “The guys that were hitting started to close in again 
and I realized I was in trouble and I better get out of there * * *,” 
(Tr. 4-5); and when his wallet was taken, rather than get it and 
“* * * go back to those guys again, * * *” he ran across to where 
he found the officer. (Tr. 5). 


5 For example, the victim, who was a 19 year old student at 
University of Virginia (Tr. 3, 10) might have had tight pants on, 
in the modern style worn by men of college age today, which would 
make it extremely unlikely that the wallet could have fallen out, 
especially with the cover of a sport jacket over the top of the pants 
pocket. This was clearly a factual issue for the jury’s resolution, and 
cannot be determined merely from a transcript on appeal. Only the 
jury had all of the evidence before it. 
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him, the remainder of the circumstantial evidence pointed 
directly to appellant. Notably, he was found with the vic- 
tim’s wallet in his hand within minutes after the robbery. 
(Tr. 7). The identification of appellant by the victim, to- 
gether with the possession of the recently stolen property, 
certainly support a reasonable mind in finding guilt be- 
yond a reasonable doubt. The case was properly one for 
the jury’s determination.° 

In Robertson v. United States, 124 U.S. App. D.C. 309, 
364 F.2d 702, (1966), this court upheld a conviction for 
robbery against an asserted argument of insufficiency of 
the evidence, wherein the appellant was known to be in 
possession of the billfold from the victim’s purse, but there 
was only circumstantial evidence as to the snatching of 
the purse. There the jury was allowed to decide whether 
the billfold had been lost or taken, with evidence from the 
appellant that he had found the billfold under a seat on 
the bus on which both he and the complaining witness had 
been riding, and following testimony by the complaining 
witness that she had previously lost her billfold by leaving 
it on a counter in a store. Id., 124 U.S. App. D.C. at 311, 
364 F.2d at 704, (dissenting opinion by Judge Wright.) 

The case at bar is even stronger than Robertson to sup- 
port the submission of the issue to the jury, since appel- 
lant here initially accosted the complaining witness, seek- 
ing money from him, and thereafter the victim actually 
felt the wallet being taken from his pocket. The circum- 
stances here involving the physical contact with the victim 
strengthen the inference that the wallet was taken 
from the victim rather than merely dropped, as appellant 
argues. 

Chief Judge Bazelon, speaking for this Court in 
(Richard X.) Williams v. United States, 116 U.S. App. 
D.C. 181, 321 F.2d 744, (1968), cert. denied, 375 U.S. 
898 (1963), held that there was sufficient evidence from 
which a jury under proper instructions could find guilt 
beyond a reasonable doubt, and the Court affirmed a con- 


6 See (Herbert J.) Macklin v. United States, D.C. Cir. No. 21,377, 
decided February 18, 1969, sl. op., p. 4, f.n. 1. 
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viction for robbery with some fewer elements of proof 
present there than in the instant case. 

In Williams, the complaining witness, Mrs. Allen, de- 
scribed the loss of her billfold from her pocketbook, as 
follows, 


“When she got to the very crowded sidewalk, she felt 
‘something rubbing up against’ her but she paid ‘no 
attention, because [she] figured that it was people- 
you know-crowding.’ She then felt someone ‘fum- 
bling’ against her, and later felt someone’s hand. She 
caught the hand and ‘held to it’, and then saw her 
pocketbook swinging open.” (Jd., 116 U.S. App. D.C. 
at 181-2, 321 F.2d at 744-45). 


However, she never saw anyone take her billfold out of 
her pocketbook, and although the accused ran across the 
street where he was apprehended, neither the billfold nor 
any money were ever found in the street, or on the person 
of the defendant in Williams. Contrasting the face-to- 
face confrontation between appellant and the victim in 
this case, together with the possession of the stolen prop- 
erty by appellant minutes after the robbery here, with 
the circumstances in Williams, it would certainly appear 
that the case at bar is an even stronger one to submit to 
the jury on the Government’s case. In addition, it should 
be noted that the defendant Williams’ position denying the 
allegations was enhanced at the close of the entire case by 
evidence corroborative of his version of the incident from 
the testimony of a friend. Appellant in this case claimed 
at the time of the trial the existence of several friends 
who would support his denial of the taking, but he stated 
that they were then unavailable because they were in the 
military service at the time, so he had no corrobation of 
his story. (Tr. 31-32, 35). On rebuttal, the investigat- 
ing officers testified that appellant had never made any 
mention to them of the existence of these potential excul- 
patory witnesses at any time. (Tr. 40, 41). We urge 
that the affirmance of a conviction in Williams buttresses 
our contention that the case was properly submitted to the 
jury here. 


il 


In the case of Miller v. United States,? 116 US. 
App. D.C. 45, 46, 320 F.2d 767, 768 (1963), Chief Judge 
Bazelon, in relating the facts, noted: 


“Although there was no direct evidence that the wal- 
let was taken from the person of the complaining wit- 
ness, there was testimony of circumstances from 
which the jury could have inferred either that the 
wallet was picked from his pocket, or that it was 
accidentally dropped from his pocket and was picked 
up by someone who ran off with it.” 


The court’s footnote to this sentence stated: 


“The latter conclusion would, of course, require ac- 
quittal of the crime charged. 


There was no challenge to the sufficiency of the evi- 
dence either at trial or on appeal, and I am not pre- 
pared on the basis of this record to hold that the case 
was improperly submitted to the jury.” (Ibid.) 


Since the complaining witness in Miller did not actually 
see the wallet being taken from him, we suggest that the 
similarity of the factual situation in Miller with the cir- 
cumstances here, where the jury could properly have con- 
cluded either that the wallet was stolen, or was dropped 
and then picked up, required affirmance of the trial court’s 
decision to submit the issue for the jury’s determination 
here. 

Similarly, this Court recently held, in Davis and Sams 
v. United States, D.C. Cir. No. 21,949 and 22,208 (decided 
February 18, 1969), that the trial court properly denied 
appellants’ motion for judgment of Acquittal, even though 
there was no direct evidence introduced at the trial to 
show that the two defendants actually took the property 
from the complaining witness. The Court relied on “the 
peculiar actions of Appellants, Davis’ contact with the vic- 
tim, [he had ‘bumped into him’] and testimony as to their 
actions on being approached by the officers * * *”, plus the 


7 See discussion, in footnote 15 infra, regarding the granting of 
a new trial in Miller for improper instructions. 
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fact that “[n]o alternative theory for Davis’ possession of 
| the key case was offered.” (Davis and Sams, supra, sl. 
op. at p. 3). 

In the case at bar, the actions of appellant and the other 
individuals in the crowd at the time of the offense would 
certainly raise questions concerning the propriety of their 
| conduct; ® there was more than a mere jostling of the vic- 
i tim here (Tr. 5-6) ; the testimony of the special police of- 
| ficer was that appellant showed an unwillingness to co- 
| operate at first (Tr. 28-25) ; and the jury, based upon the 
testimony and demonstrative evidence before it, might 
well have found appellant’s assertions that he merely 
_ picked up the wallet after it was dropped, to be incredible, 
| in light of all of the surrounding circumstances, including 
the size and nature of the wallet and the victim’s clothes. 
(Tr. 20-21). 

Appellant stated on p. 12 of his brief: “Since the proven 
facts are as consistent with the conclusion that the wallet 
was dropped as with the conclusion that it was taken from 
Michaels, there must be a reasonable doubt.” We contend 
that it is not at all clear that the proof establishing a tak- 
ing was in equipoise with proof which might establish that 
the wallet was dropped. The jury might well have at- 
tached more weight to the testimony of one witness as 
opposed to another, or have been convinced by the physical 
demonstration by the complaining witness that the wallet 
could not possibly have fallen from his pocket in the man- 
ner claimed by appellant. 

As this Court has stated, per Judge Prettyman, 


“In our jurisprudence the credibility of witnesses and 
the derivation of the truth from oral testimony are 
reposed in the hearer of the witnesses. Demeanor, in- 
flection and gesture, both on direct examination and 


8 See discussion in separate opinion by Judge Burger in (James) 
Cooper Vv. United States, 123 U.S. App. D.C. 83, 88, 357 F.2d 274, 279 
(1966) in which a similar pickpocket scheme apparently involved 
the use of one of the members of the group to distract the victim by 
attempting to beg twenty-five cents from him while the others at- 
tacked and robbed him from behind. 
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under cross-examination, are elements in those deter- 
minations. Sole witnesses are commonplace of the 
courtroom. The jury chooses what to believe and 
whether the proof thus believed is convincing beyond 
a reasonable doubt.” Wigfall v. United States, 97 
U.S. App. D.C. 252, 258, 230 F.2d 220, 221 (1956). 


In Wigfall, supra, the woman complainant was riding 
' on a street car, carrying a black leather purse which had 
| a wallet inside it, containing some money. The purse was 

tightly shut with a secure catch, 
: On her way to the exit door, she felt a “pressure” from 
' her purse on her left hip, but she ignored it, and did not 
turn to look until the second time this happened, at which 
' point she saw appellant Wigfall “hulking” over her. When 
: she got off the streetcar, she noticed her purse was open 
and her wallet was gone. Just as in the instant case, 
i neither the victim nor anyone else saw the wallet actually 
| being taken, but, the circumstantial evidence before the 
: jury was sufficient to allow an affirmance of the conviction 
| in Wigfall, despite the contention that the wallet could 
have dropped out of the purse. (Jbid.) 

Appellant cites a number of cases in his brief to sup- 
: port his argument on this issue, and we find them to be 
' factually distinguishable from the instant situation. 
| Appellant relies particularly on Hunt v. United States, 
115 U.S. App. D.C. 1, 316 F.2d 652 (1963) in which this 
court reversed a robbery conviction for insufficiency of 
evidence, even though finding enough to support a larceny 
. charge. We deem this case to be distinguishable from the 
instant circumstances, primarily because there was not 
: the direct confrontation at the time of the alleged robbery 
: between the victim and the accused in Hunt as there was 
here, In the case at bar the wallet was taken from the 
victim while he was being assaulted by a group of men; 
at the same time he was being accosted by appellant who 
was demanding money from him. The jury might well 
have found from that circumstantial evidence, together 
with the finding of appellant with the wallet in his hands 
a few minutes later, that the begging of money and the 
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' attack by the others were part of a scheme to enable the 
i wallet to be taken.» However, in Hunt, the victim took 
no notice of the surrounding persons at the bus stop before 
- the robbery, and no single individual confronted her, al- 
though she was subjected to the normal jostling of a 
crowd of people waiting for a bus, “On entering the bus 
| ghe noticed that her purse was open and her wallet miss- 
ing.” (115 U.S. App. D.C., p. 2, 316 F.2d, p. 653). She 
saw Hunt and his companion from the window of the bus, 
shaking hands, and when they were pursued by the police, 
Hunt’s companion threw the wallet in the gutter before 
they were caught. Each of them had currency on them 
that in total matched the amount missing from the purse. 
But in the opinion of the Court, per Judge Wright, the 
distinction was drawn between the evidence produced 
which established larceny as opposed to robbery. The 
Court thought it significant that the purse itself was not 
produced in evidence below, and inferentially concluded 
that the mere description of it which was furnished to the 
jury was too meager to allow the jury to do anything but 
speculate as to whether the purse simply popped open and 
the wallet fell out or whether the wallet was taken out of 
the purse by appellant and his companion. (115 U.S. 
App. D.C. at 4; 316 F.2d at 655). Here, the jury was 
able to view the wallet that was taken and also the victim, 
dressed the same way as he was on the night of the of- 
fense, so that the evidence they had before them would 
have been sufficient upon which to base a conclusion as to 
whether the wallet could have fallen out of the pocket by 
itself or was taken from the victim, Michaels. 

Appellant himself takes note of Jackson v. United 
States, 128 U.S. App. D.C. 276, 359 F.2d 260 (1966), 
cert. denied, 385 U.S. 877 (1966) in which Judge Leven- 
thal, speaking for the Court, pointed out that “Hunt was 
an unusual case where there was a reasonable inference, 
from the proven jostling of the victim by the crowd, that 


2See the description in James Cooper v. United States, cited 
supra, note 8, showing a similar pattern. 
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| the pocketbook opened and the wallet fell out.” 123 U.S. 
App. D.C. at 277; 359 F.2d at 261). Here, as in Jackson, 
' there were “* * * no proven factual circumstances from 
| which it could be inferred, by some reasoning going be- 
yond mere speculation, that the wallet had fallen.” It is 
true that in Jackson, an onlooker yelled that someone had 
snatched the victim’s wallet. (123 U.S. App. D.C. at 277-8; 
359 F.2d at 261-2). But even so, all the reasonable infer- 
ences from Government’s case here point to a taking, 
whereas, it was only the appellant who first suggested that 
the wallet had dropped and he merely picked it up. Based 
upon the “legitimate inferences to be drawn * * *” from 
the Government’s case, the jury could reasonably have 


| found that the wallet could not have fallen but must have 


been taken.”° 

This case is not the same as Vaughn & Worrell v. Unit- 
ed States, D.C. Cir. Nos. 21,066 & 21,067, decided May 2, 
1968, cited by appellant (Ap. Brief, p. 15) in that the 
complaining witness there could not say how or when he 
lost his watch; but here the victim knew exactly when he 
felt the wallet leave his back pocket, and conclusively 
established by his testimony appellant’s presence at the 
scene of the crime and at the time of the robbery. In ad- 
dition, appellant had the wallet in his hands when he was 
found; the stolen goods were only found in the same car 
with the defendants in Vaughn and Worrell, and the de- 
fendant Worrell said he found the watch on the ground 
(Sl. op. at p. 3). 

In addition, appellant argues there was insufficient evi- 
dence upon which to convict based upon an “aider and 
abettor” theory, (Ap. Brief, pp. 16-20). We submit that 
the cases cited in support of this argument are likewise 
distinguishable on their facts, briefly summarized as fol- 
lows: This court, per judge Wright, relied on several key 
factors in upholding a conviction against the contention of 
insufficiency of the evidence in Bailey v. United States, 


10 Cf., Curley v. United States, supra, 81 U.S. App. D.C. at 392, 
160 F.2d at 232. 
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128 U.S. App. D.C. 354, 389 F.2d 305 (1967), distinguish- 
ing Goodwin v. United States, 121 U.S .App. D.C. 9, 347 
F.2d 798, cert. denied, 382 U.S. 920 (1965). One of those 
factors, and the more important, was that the appellants 
were found with the stolen goods in their immediate pos- 
session. The Court held: “Thus the inference of guilt 
from the possession of recently stolen articles is much 
stronger here than it was in Goodwin, and is sufficiently 
strong, with the other circumstances pointing toward 
guilt, to require affirmance.”"* The Court noted that in 
Goodwin the stolen money was found in a plastic bag on 
the floor of the car in which the four suspects were riding. 
Here, the wallet was in the appellant’s immediate posses- 
sion when found. 

Likewise, the appellant in Kemp v. United States, 114 
U.S. App. D.C. 88, 311 F.2d 774 (1962) was not shown to 
have any knowledge that the tires in the back seat of the 
automobile in which he was a mere passenger were in fact 
stolen; nor was there the guilty knowledge of a man in 
immediate actual possession of stolen goods in Scott v. 
United States, 98 U.S. App. D.C. 105, 232 F.2d 362 
(1956) as there was here, for Scott remained across the 
street during the holdup and a note in the other robber’s 
wallet brought his name to the forefront as an accomplice; 
however, in the case before this Court appellant had the 
stolen wallet in his hands when caught.” 

We submit that the Government’s case established suf- 
ficient evidence from which a jury could reasonably find 
that appellant was guilty of robbery, either as a principal 
or as an aider and abettor, and we deem Appellant’s argu- 
ment I to be without merit.* 


11 Jd, 128 U.S. App. D.C. at 359; 389 F.2d at 310. 


22 Distinguishable in similar fashion are: Stevens and Mackey V. 
United States, 115 U.S. App. D.C. 382, 319 F.2d 733 (1963) ; (James) 
Cooper v. United States, 123 U.S. App. D.C. 83, 357 F.2d 274 (1966) ; 
Campbell v. United States, 115 U.S. App. D.C. 30, 316 F.2d 681 
(1968) ; Cooper v. United States, 94 U.S. App. D.C. 348, 218 F.2d 
89 (1954). (App. Brief, pp. 19-20). 


13 We note that Appellant also argues as separate sub-point (App. 
Brief, p. 20) that it was error for the trial court to “submit the 
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Il. The instructions of the trial court with regard to the 
taking of the wallet from the victim and aiding and 
abetting thereof, did not constitute plain error affect- 
ing the substantial rights of the appellant. 


(Tr. 45-68) 


Appellant argues that it was error for the trial court to 
change as follows: “As to [the] third element, that he took 
it from the complainant’s person or immediate actual pos- 
session, you have heard the evidence and no explanation 
is necessary.” * (Emphasis added). 

We submit that the portion of the above instruction is 
not erroneous, and is insufficiently similar to the instruc- 


robbery charge to the jury.” This argument obviously stands or falls 
with the preceding one, for if the issue on robbery was properly 
submitted, then the charge was proper, since no specific objections 
to the charge are made. Furthermore, we point out to the Court 
that in footnote 1, p. 16 of Appellant’s brief, and again at p. 25 he 
suggests that it was error for the court not to repeat each and 
every time in discussing aiding and abetting in its charge, that the 
jury must find the facts relating to that offense to be proven beyond 
a reasonable doubt. We find that the court in the course of its 
entire charge, clearly and accurately conveyed the necessity of a 
finding “beyond a reasonable doubt”, as to all of the elements of 
both robbery and the offense of aiding and abetting. For example, 
the court charged with regard to assault with intent to rob: “If you 
find that the government has failed to prove beyond a reasonable 
doubt that this defendant personally aided and abetted another 
who did assault the complainant, * * *.” (emphasis added, Tr. 54) 
See also, portions of Tr. 51-64, parts of which are noted by Appellant 
as being objectionable for the alleged failure of the trial court to 
instruct on “reasonable doubt.” The trial court spoke of “reasonable 
doubt” no fewer than 12 times during that portion of the charge, 
both preceding, in the midst of, and following, the portions relating 
to aiding and abetting. See: Allen v. United States, 103 U.S. App. 
D.C. 184, 185, f. n. 4; 257 F.2d 188, 189 (1958). The trial court’s 
instructions must be considered as a whole. See: Nixon v. United 
States, 114 U.S. App. D.C. 21, 309 F.2d 316 (1962), cert. denied, 
885 U.S. 963 (1966); Carey v. United States, 111 U.S. App. D.C. 
300, 304, 296 F.2d 422, 426 (1961) ; McFarland v. United States, 85 
U.S. App. D.C. 19, 20, 174 F.2d 538, 589 (1949). 


14 Tr, 51, repeated in substance, Tr. 60-61, following a note from 
the jury. See App. Brief, p. 21. 
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tion given in Miller v. United States, supra, as to be fac- 
tually distinguishable.” 

The evidence was clearly before the jury; there was no 
request to charge on this point by appellant; nor was 
there any request for further explanation subsequent to 
the instruction, by trial counsel for appellant; nor was 
there any objection to that wording raised at the trial by 
appellant. Finally, and most important, the instruction 
itself is neutral; it is innocuous; for it tells the jury only 
that the Court will not elaborate on what they have heard 
themselves. The instruction does not say that the verdict 
will be a simple one, or even that the jury should have an 
easy time on the issue of “taking”. All the Court said, in 
effect, was that a lengthy explanation of the evidence was 
not required, presumably because the entire trial took only 
two days and the jury could reasonably be expected to re- 
member the facts in evidence without having the court 
elaborate upon them. 

In addition, to the foregoing, we submit that it was 


apparent to the jury from the entire charge,” that the 
jury must find a taking in order to find the appellant 
guilty of robbery, or even of aiding and abetting robbery.”” 


15'The erroneous portion of the charge in Miller, 116 U.S. App. 
D.C. at 47, 320 F.2d at 769, was as follows: 


“J think it is obvious that in large measure your verdict in this 
case must depend upon the credence which you give to the 
testimony of the witnesses, because when you decide which of 
these witnesses are, in your opinion, telling the truth, I think 
the rest of your verdict will be relatively simple to arrive at.” 


16 This Court must consider the charge as a whole. See cases cited 
in footnote 13, supra. 


17 Compare: (James) Cooper v. United States, supra, 123 US. 
App. D.C. at 86, 357 F.2d at 277 (concurring opinion), wherein the 
trial court had instructed the jury in part: “If you are convinced 
by Hill’s identification, you have a right to find Cooper guilty.” 
Here, unlike Cooper, the Court below never implied that the appel- 
lant could be found guilty merely by a finding that he was present 
at the scene of the crime and accosted the victim, and even was 
found later with the stolen wallet in his possession. Here, it was 
made clear that the jury had to find, in addition to the foregoing, 
that the victim’s wallet was taken from his pocket. 
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For the Court charged as follows, with reference to aiding 
and abetting: 


“The law is that any person aiding and abetting a 
principal offender may be charged himself as a prin- 
cipal. In order for you to find this defendant guilty 
of the charge of robbery, it is not necessary, if the 
other essential elements of the offense of robbery have 
been proved beyond a reasonable doubt, for the gov- 
ernment to show that this defendant actually took the 
wallet from the pocket of the complaining witness, 
for it is sufficient if the government has proved the 
defendant was acting, was knowingly acting in con- 
cert and participating with another who did in fact 
take the property, the wallet from the pocket of the 
complaining witness.” (Emphasis added.) (Tr. 52). 


Thus, the jury was clearly and accurately informed that 

they must find an actual taking of the wallet from the vic- 

' tim’s pocket before they could reach a verdict of guilty of 

aiding and abetting, or robbery itself. The trial court 

' adequately informed the jury by the charge as a whole, 

' regarding the elements of proof required, and no further 

" explanations were requested. We submit that there was 
no plain error.® 


Ill. The trial Court properly instructed the jury with 
regard to the testimony of the appellant. 


(Tr. 47-49) 


Appellant raises for the first time on this appeal an ob- 
jection to the following portion of the trial court’s charge: 


“You are further instructed that while the law makes 
a defendant a competent witness in a criminal case, 
yet you have the right to take into consideration his 
situation and interest in the result of your verdict 
and all the circumstances which surround it and give 
to his testimony such weight as in your judgment you 
deem it fairly entitled to.” (Tr. 48). 


18 Rules 30 and 52(b), Fed. R. Crim. P., footnote 19 infra. 
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It is the Government’s position that appellant’s failure 
to comply with the requirements of Rule 30, Fed. R. Crim. 
P.,° should preclude him from raising the above issue for 
the first time on appeal. Furthermore, we submit that 
the issue raised is sufficiently without merit in this case, 
so that appellant cannot meet the heavy burden imposed 
upon him at this stage in the proceedings in order to in- 
voke the judicial discretion of this Court to recognize an 
asserted “plain error.” *° 

Moreover, similar instructions have long withstood re- 
peated attacks in this and other federal jurisdictions and 
have long been sustained by the United States Supreme 
Court. In Fisher v. United States, 80 U.S. App. D.C. 96, 
98, 149 F.2d 28, 30 (1945), affirmed, 328 U.S. 463 (1946), 
rehearing denied, 329 U.S. 818 (1946), this court consid- 
ered an objection to the following portion of the trial 
court’s charge to be without merit: 


“Manifestly, the defendant has a vita] interest in the 
outcome of the case, and in considering his testimony 


in testing its truth, in weighing its force, you may 
do so in the light of that interest as well as in the 
light which may be shed by all the other evidence in 
the case.” 


Similarly, the Eighth Circuit recently rejected a conten- 
tion of error in the following portion of the trial court’s 
charge: 


29 Rule 30, Fed. R. Crim. P., provides in pertinent part: “. .. No 
party may assign as error any portion of the charge or omission 
therefrom unless he objects thereto before the jury retires to con- 
sider its verdict, stating distinctly the matter to which he objects 
and the grounds of his objection. .. .” 


20 Cf. United States v. Dizon, D.C. Cir. No, 22,324, decided March 
27, 1969, slip op., p. 3; (James) Washington v. United States, D.C. 
Cir. No. 22,022, decided February 28, 1969, slip. op., p. 3-4; Fed. R. 
Crim. P. 52(b), in pertinent part: “Plain errors or defects affecting 
substantial rights may be noticed although they were not brought 
to the attention of the trial court.” 
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“It is for you to remember, you have a perfect right 
to do so, the very grave interest a defendant has in 
the case.” ** 


Appellant cites no cases in support of this argument. In 
view of the above authority and the failure of appellant 
to demonstrate any impropriety in the charge resulting in 
any prejudice to him, we conclude that the argument is 
without merit and should be rejected by this Court. 


CONCLUSION 


WHEREFORE, it is respectfully submitted that the 
judgment of the District Court should be affirmed. 


Davip G. BRESS, 
United States Attorney. 


FRANK Q. NEBEKER, 
D. WILLIAM SUBIN, 
Assistant United States Attorneys. 


21 Taylor v. United States, 390 F.2d 278, 284-5 (8th Cir. 1968), 
cert. denied, 398 U.S. 869 (1968). See also, Rimerman v. United 
States, 374 F.2d 251, 255-56, (8th Cir. 1967), cert. denied, 387 U.S. 
931 (1967), citing for authority, inter alia, Reagan v. United States, 
157 U.S. 301 (1895). 
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